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DOJ & The Committee To Investigate MCP Practices
 
While not our desire to rehash history, in response to recent statements attributed to the county executive, it is appropriate to provide background to the Memorandum of Agreement between the Department of Justice, FOP Lodge 35, and Montgomery County.   
A Special Committee to Investigate MCP Practices was established by Resolution at the January 6, 1997 Regular Meeting of Lodge 35.  Twenty-five members agreed to serve and were so appointed.  R. L. Sterling was appointed Chair of the Committee by President W. E. Bader and Thomas Handler was appointed as Co-Chair.
The committee conducted witness interviews, researched case files, and reviewed records. Meeting minutes and supporting documentation were included with the final report. 
The Committee found, inter alia, that internal affairs complaints were not fairly, timely, and accurately investigated. It was found that some complaints against managers, including the chief, were not investigated at all.  Moreover, in one case it was discovered that an OIA report, approved by the chief, contained some twenty (20) errors including fabrications.  This number does not include omissions that would or could be used in the support or exoneration of the officer.  
The Committee further found:
OIA investigations are not timely and investigations are stretched out and held over officers’ heads creating much unnecessary stress.  Yet when the matter is of some great political importance, there is a rush to short circuit officers’ rights to timely notice and representation.  Both the director of OIA and Chief Mehrling have contacted Lodge 35 to expedite officer interviews in high profile cases, while delaying others.  In at least one case, police management has said that officers (and FOP Lodge 35) are the cause of delay.  The fact is that from the date the department is made aware of an incident, to the date an officer may be required to give a statement is a mere ten days.  To blame either officers or the FOP is simply an inappropriate attempt to shift responsibility from management to our members.  
The department’s own policy states, FC 300 Section V.E.6, states that “All internal investigations will be completed within a ninety day period unless an extension is authorized by the Director, Office of Internal Affairs, or designee.”  Too many exten​sions have been authorized.  
The Committee was critical of the former chief's response to the unfounded criticism by mudslingers.  An example:  When good, hard working officers and the department were criticized, the chief went on the defensive, primarily defending herself.  She remained on the defensive.  In stark contrast, when similar criticism was leveled a decade prior, Chief Bernard D. Crooke never went on the defensive, rather he took a factual approach, demanded facts, and promised a fair, impartial, thorough investigation of all complaints.  When the facts were investigated, he reported that the officers’ conduct was appropriate and stood by them without wavering and or making scapegoats out of any officers.  That approach instilled confidence in officers and ended the reckless criticism.   
After the chief allowed the criticism to get out of control, on 12/20/96, Channel 7 News at 11 had a lead story about “police brutality” in Montgomery County.  This news report was a one-sided and biased, portraying MCP officers as brutal and racist.  Channel 7 took at face value allegations made by individuals with no first-hand knowledge of the incident.  The story unfairly inflicted damage to us all.  Ultimately, a State Grand Jury, Federal Grand Jury, the Department of Justice, and Internal Affairs were unable to find any violation on the part of the officer.  
We know that Chief Mehrling had no control over Channel 7, but the fact that the matter had gotten so out of hand is the result of lack of leadership.  A leader would have put these allegations into perspective long before, instead of fueling the fire.  
The mishandling of critics led to the county hiring a damage control consultant at a cost of nearly $70,000 per year.  This money could be well spent on equipment, train​ing, vehicles, or some other useful purpose.  In this regard, it was the observation of several officers that the county can come up with money when there is a political need, but when officers or managers have an immediate need for resources, they are given the excuse that there is no money in the budget.  
In another case, known as the "Good Hope Road" case, allegations were smeared across the front pages for weeks, yet years later, a Federal judge and jury exonerated the officers in a civil case.  
The report, partially critical of the county executive, was given to County Executive Duncan on February 3, 1997.  The vote of no confidence was held two weeks later.  On February 12, 1997, it was reported to us that Duncan met with police management and said "let [the FOP] take the vote [of no confidence.]"  Duncan is reported to have told the chief, deputy chief, and three bureau chiefs that they were doing a good job and denied any problems. 
When informed by a County management official that he had problems within the police department that should be addressed, Duncan is reported to have said that he has problems with DFRS and the volunteers.    
Duncan later publicly gave conflicting statements as to our motives for the action. All were political smokescreens to deflect criticism.  The report noted: 
… the [former] chief [on January 6, 1997] dismissed the concerns of officers who were meeting to discuss a vote of no confidence and said that the president of the FOP has done this to “every single” police chief, placing her in "good company".  The fact is that members, not the president, raised the issue and that under the current president, only one chief was considered for a vote of no confidence in 1990 – But no vote of no confidence was taken.  There was never any consideration given to taking a vote of no confidence on either Chief Crooke or Chief Edwards.   
In the 34 year history of Lodge 35, there have been only two votes of no confidence – 1978 and 1997.    
How is 1997 relevant to 2003?  
Our Committee conducted a meticulous, well-documented investigation and found, inter alia, that there were unfounded complaints of racism that were not fairly and timely addressed by management, and that OIA investigations were not fair and timely.  
These findings are similar to DOJ's findings made 20 months later.  It was only when forced to deal with facts in the face of federal litigation that Duncan was moved to acknowledge the problem. 
Now, in June 2003, Duncan and others are crediting Charles Moose with settling the DOJ matter.  They did not single Moose out for any special credit at the time.   
Here are some facts:
December 1996       Complaint Filed with DOJ
August 28, 1998       FOP letter to Duncan demanding that before Montgomery County takes any action that may affect the rights of its members, the Collective Bargaining Agreement, and rights under all laws and established practices, we be involved and afforded reasonable opportunity to intervene in any settlement or litigation involving the DOJ matter
August 1999            Charles Moose appointed police chief.
October 14, 1999    Graduation ceremony where Moose inaccurately said officers had lied.  The basis of this statement was inaccurate and incomplete information obtained from OIA.  None of the  "lies" involved testimony under oath.  Most were actually allegations – one of which involved a penalty (letter) accepted by an officer in a matter involving the location he gave for the restroom he was using at the time.     
Oct. 14–15, 1999     Members overwhelmingly outraged over the graduation comments.  
Oct. 15, 1999 (A.M.) Meeting between DOJ officials, the United States Attorney, the FOP 35 president, the county executive, the MCP chief, and the county chief administrative officer.  Findings orally released.  FOP agreed to further discussion with DOJ and County after receipt of DOJ proposal.
Oct. 15, 1999 (P.M.)  DOJ sent proposed boilerplate settlement agreement.
October 18, 1999    Meeting with Board, Stewards and Moose reference graduation ceremony statements.  
October 18, 1999    Board vote to retain litigation counsel to defend any allegations filed by DOJ. 
October 19, 1999    Letter to members reference October 18 meeting with Moose concerning graduation comments.  
October 21, 1999    First meeting DOJ, FOP, County.  Agreed to negotiate settlement if possible.  All parties agreed to confidentiality of process and no statements to media.
October 22, 1999    Met with litigation counsel contacted – role of counsel to prepare for litigation.  FOP to attempt negotiated settlement.    
October 25, 1999    Contact with Columbus, Ohio FOP reference DOJ litigation there. DOJ had entered into agreement with city, FOP excluded. Thereafter, FOP did not agree to settlement resulting in litigation. 
October 25, 1999     Meeting DOJ, FOP, County.
November 1, 1999    Membership meeting.    
November 2, 1999   FOP 35 put on notice that the County prepared to settle with DOJ on basis of terms on the table.  Awaiting FOP agreement.  FOP not agree. 
November 11, 1999 At DOJ request, met at DOJ concerning computerized officer tracking system.  (DOJ, Moose, Bader.)  
December 1999       Leaks to media.  Washington Post, December 3, Gazette December 8. Gazette article speculated on FOP reaction, apparently unaware that we were party to the negotiations and that no agreement could be reached without our consent.   The media assumed that these talks were bilateral, presumably out of ignorance of labor rights and what was occurring in Columbus, Ohio. See W. R. Grace & Co. V. Local Union 759, infra. 
November 1999 – 
January 2000          Continued negotiations. 
                            Two FOIA requests filed by FOP 35 with U.S. DOJ. (None filed by Moose.) 
                             Demand made for traffic data DOJ used in investigation.  DOJ refused to provide it. Determined that data was provided to DOJ by MCP.  Demand to MCP made that data be provided to FOP prior to agreement.  After delay, data finally provided.
Detailed concerns raised by FOP, e.g. roadblocks, sub-groups, use of data, consultant's role and authority (no authority to interpret agreement), confidentiality of personnel files and records, officer rights under law and contract, including preemption of contract, officer discretion, use of data, and statement that agreement was not to be construed as admission of wrongdoing by any police officer.
FOP required that members have opportunity to ratify.
January 14, 2000     Agreement reached between DOJ, FOP Lodge 35 and Montgomery County subject to ratification by FOP members.    
At time, United States Attorney Lynn Battaglia said, "This agreement is really groundbreaking. We've come to the negotiations from different perspectives - Montgomery County, the Department of Justice Civil Rights Division, the Fraternal Order of Police and the United States Attorney's Office for the District of Maryland - and reached an agreement that serves the interests of all the citizens of Montgomery County." 
County Executive Duncan said, "Our County Attorney, Chuck Thompson, and Police Chief Charles Moose, personally spent countless hours reviewing the Justice Department's work and negotiating the agreement we signed earlier this morning. 
"I want to thank them, as well as Walt Bader, the President of the Montgomery Fraternal Order of Police and the Justice Department lawyers who worked so tirelessly on this matter." 
In a press release, Bill Lann Lee, former Acting Assistant Attorney General for Civil Rights, said,  "Today's agreement will result in better policing for Montgomery County." I commend the county, the MCPD, and the FOP for their willingness to work together with us to resolve this matter."  In his oral statement, Mr. Lee particularly thanked the FOP.  
Charles Moose had no more, or less, to do with either reaching the agreement or getting the parties together to negotiate it. Charles Moose was not invited to the ratification sessions, nor did he play any role in the ratification.  Ultimately, agreement came down to consent by the police officers who would be subject to the terms of the agreement and no one else.  
The parties each had legal standing in the matter and each had its own reasons for settling.  The County wanted to avoid litigation for practical and political reasons; DOJ probably realized it had a weak case, at best; FOP Lodge 35 was fully prepared to litigate but was faced with the reality that the courts would require either settlement discussions or mediation if suit were filed. We looked at and learned from the Columbus experience realizing that litigation could be costly and protracted.   
January 24, 
February 11, 
February 14, 2000   Ratification sessions.  Vote held by secret ballot.  Non-unit members (sergeants, lieutenants, and captains) allowed to vote on separate non-unit ballots, tallied separately.   
Ultimately, we reached agreement that met all of our concerns and actually provided some excellent improvements in the handling of internal complaints as well as a federal remedy for violations of the agreement – a remedy that would not exist without the agreement.    
The agreement was overwhelmingly ratified for four primary reasons: 
1. It contained language intended to improve the investigative process, therefore, part of the agreement was favorable to us.
2. The only substantive area of concern was traffic stop data collection.  Because legislation was, at the time, pending before the General Assembly to require such data collection it was evident that if we litigated, State law would likely moot the issue before judicial resolution. 
(The bill failed over a political dispute in 2000, but passed in 2001.  Montgomery County is exempt from the data collection standards because of the MOA.)      
3. While there were strong feelings that we should litigate to vindicate our lawful actions: 
a. Litigation would be protracted and the issues would linger for years; 
b. As a practical matter, the courts would require pre-hearing settlement discussions and be costly.
c. Montgomery County would be the defendant, we would be defendant intervenors. We had a right to intervene under W. R. Grace & Co. V. Local Union 759, International Union Of The United Rubber, Cork, Linoleum & Plastic Workers Of America, 461 U.S. 757, (May 31, 1983).  (We had intervened in prior litigation in 1985 and in another FLSA case, the County tried to force our intervention and we objected, but agreed to being a non-aligned party.)   
4. It was understood that Lodge 35 had made a demand to bargain under and had standing in the matter.
Most members came to the ratification meeting prepared to vote against the agreement, however, after consideration of the above, 91.5% of those voting voted to ratify.     
We do not seek credit here for anything.  We do challenge false statements crediting Charles Moose with having anything more to do with settlement of the DOJ dispute than anyone else, particularly our members who had been unfairly criticized in the media for years without support or foundation.  DOJ clearly found fault with management while finding there was "[n]o evidence that any individual officer engaged in illegal conduct under federal law."  
The media cannot be relied upon to challenge Doug Duncan to provide proof in support of his bald, conclusionary statements.  The media routinely accept government officials at their word while consistently generalizing about unions and quoting pundits and "experts" who question union motives.  The local media do not take time to understand the legal role of unions and the rights of members.   Had they ever looked, they would find that Lodge 35 frequently takes positions that are at odds with police unions nationally, and other public sector unions locally. 
Unfortunately for their readers, the media rarely explore the public service we perform in protecting the rights of members so that they can be free, without political influence, in protection of the rights of citizens.  Indeed, we recently fought the Duncan administration over the use of ticket quotas that would do nothing more than make raw meat out of citizens to enable police officers to earn their next pay increment.  
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