Negotiations News
(February 25, 2003)
Updated May 13, 2003 
TO            :        All Unit Members
FROM        :        Walter E. Bader, President  
RE            :        Interest Arbitration Award
____________________________________________________
        From November 4, 2002 until January we engaged in collective bargaining with the County for a new contract to be effective on July 1, 2003.  Some issues were resolved prior to the January 20, 2003 Impasse Date.  
By law, if the parties are unable to reach agreement by January 20, Impasse is presumed and a previously agreed upon Impasse Neutral (Arbitrator) attempts mediation.  When the Impasse Neutral determines that a bona fide impasse exists, he directs the parties to submit final offers.  Formal arbitration hearings are then held, testimony is taken and exhibits are submitted.  
         After conclusion of the hearings, the Arbitrator selects EITHER ALL of the FOP's Final Offer OR ALL of the County's Final Offer.  He may not compromise offers, nor may he split his award.  It is all or nothing arbitration -- also known as "Baseball Arbitration" because that is how professional baseball salary arbitration is conducted.  
         The Final Offer selected, along with the previously agreed provisions, constitutes the new contract.   We have agreed that the new contract will be effective for one year only.          
         Impasse Neutral Joseph Sharnoff conducted mediation sessions on January 21, 22 and 23 and directed the parties to prepare final offers for exchange on the evening of Tuesday, January 28.  On the morning of January 29, further mediation was attempted and additional issues were resolved.  
         Binding arbitration hearings started on January 29.  Additional hearing dates were January 30 and 31, Monday, February 3, and Saturday, February 8.  
         Arbitrator Sharnoff took the matter under consideration and issued a written award in favor of Montgomery County.    Simply stated:  We lost.   
         We did our best in representing you and your interests.  We presented facts and argument.  We expressed your priorities, feelings and frustrations.  Your Negotiations Committee worked long and hard on your behalf and they are to be commended.  I fully accept responsibility and accountability for the loss.    
         You will see that we demonstrated the high cost of living in Montgomery County; that housing prices increased by 20% from October 2001 to October 2002; that members are frustrated being driven from the County they risk their lives protecting just to find a decent place to live; that the amount of "new" money to fund our final offer was minimal in the context of the entire County budget and the ability of the County to pay.  (The cost was considerably less than ½ cent on the property tax rate.)  We noted the higher educational requirements and the changes in our jobs.  
We lost because the County convinced the Arbitrator that it doesn't have the money to pay its police officers.  Arbitrator Sharnoff said, "the FOP's Final Offer on wages would be found the more 'reasonable' but for consideration of ability to pay."  
We have had many interest arbitrations over the years and this is only the second one we lost.  When we have won, we have quietly accepted the victory and moved on without bragging.  In 1991, the only year we lost, we had a meeting with members, supported the agreement, and got over it.  That loss was much larger than this one because we were deprived of numerous prior achievements in that award.  This year we made some significant improvements through cooperation and good faith bargaining.       
          There is, however, a troubling difference this year than in the past.  While it is Lodge 35's, not management's, job to represent you in negotiations, no police chief in the past 21 years has so vigorously opposed us as did Charles Moose and his staff this year.  In the past, Chief Moose came to negotiations, mediation, and arbitration. We worked department issues out and enjoyed a candid, productive relationship.  
          This year, coming right out of the sniper case, when it appeared that he was in an excellent position to work with us to collect our just rewards for our collective efforts, Moose did not attend a single full negotiations session.  He made brief appearances at mediation only to oppose us.  
          It was Chief Moose's opportunity to step up to the plate and put actions ahead of words.  He had his opportunity and let it pass.   
          We have since learned that Charles Moose was forming a corporation and working on a book deal through a literary agent, giving media interviews, and working a part-time job during this time.  While we do not allege that he did any of this on County time, we do know that he did nothing to support us on either County or his own time.  
The only time we saw Charles Moose or his assistant, John King, was in opposition.  Never did they express to us a single word of support or encouragement over pay or improved working conditions.        
          Every single issue was on the table by January 2, yet Moose and King waited until mediation to voice concern over issues we had on the table.  When they did show up, we listened to their valid concerns and made adjustments accordingly.  Where we saw their objections as frivolous, self-serving, or disingenuous, we saw no justification for a change in our position.   
          Unfortunately, they either withheld information in bad faith or hadn't formulated their attack strategy prior to submission of final offers.  Once submitted, final offers were not allowed to be amended.    
          This demonstrates a lack of leadership.  It further jeopardized the entire final offer.  Again, in winner-takes-all interest arbitration, you must take sides.  You simply can't be for pay improve​ments and against a single other word in the FOP final offer.  Chief Moose was against you.  For instance, on January 30, 2003, he came to arbitration with Assistant Chief John King.  He was present in the room providing moral support to King who testified against our issues, such as a proposal to ensure officer safety.  It was a proposal intended to keep an officer from being killed. King provided a lot of spurious reasons as to why the department was against our proposal -- why they were, in effect, opposed to you having the information necessary for you to protect your life.  See transcript.  
It was not until after they had exhausted all efforts to beat you out of going home alive that, on February 8, they finally agreed to our final offer with a minor change.  [On February 8, A.C. Bill O'Toole was sent in to do damage control and to try an entirely new argument against officer safety.  He tried to sit on the fence while testifying against our final offer.  After his testimony, the County relented.  The previously (January 29 mediation) articulated reason for their opposition was the "implication" that vital information had been withheld from officers after the snipers and their vehicle were identified.  Charles Moose didn't want to look bad and they opposed officer safety to protect his image.]  
Aside from the lack of leadership are two other related issues of great concern.  One is the absolute disconnect between management and working police officers.  The other is the "I've got mine", Enron mentality that management exhibits.  
          It is Lodge 35's job to bargain for you, but a true leader would not be obstructionist.  A true leader should provide all necessary support for workers who do the important job of protecting the community's safety.  However, we had to fight to resuscitate five important Safety Committee recommendations to which Chief Moose had previously failed to agree.  One was prisoner transport cages in some (not all) cars.  Another was four-corner strobes intended to avoid personal injury or death at intersections during Code Three calls.  
          In response to false allegations that the FOP was holding up new guns to replace failing weapons, on the very first day of bargaining (November 4), we said that the Safety Committee had recommended new 40 caliber guns and that "we are prepared right now to move on that recommendation."  The following exchange took place:  
The County asked if there was a safety committee recommendation written? 
We replied:  Yes, both sides have it.  The gun issue has been put to us as an emergency as the 9mm are breaking.  We can deal with the other issues in the normal course.  If conversion is going to be made I suggest we do it now so we will not be throwing the gun away in July.
The County said it cannot agree to anything now. They wanted a copy of the recommendation that Moose already had.  
We responded:  "As of now the FOP is no longer holding it up."   
          Moreover, Chief Moose accepted an 8.68% pay increase this fiscal year, making him the highest paid police chief in Maryland.  (Although the County tries to make the argument, the chief is not hired at entry-level, therefore we cannot equate increments the rest of earn through our careers with the chief's pay.  Chief Moose makes far more than his predecessor who had nearly 28 years MCP experience.  Hence, the increment argument doesn't pass the sniff test.)  He is now the highest paid department head in Montgomery County.  All the while he supports those who argue against Montgomery County police officers being the highest paid.   This is not leadership.  
          He the assistant chiefs will be getting the same 2% get next year.
          It is the job of the police chief to provide expert advice to the county executive and those who represent the county executive.  If Moose is earning his $160,619 salary he should be properly advising.  Yet, for only two of numerous examples, the county's mouthpiece at the bargaining table thought that SAT officers "ambush" people.  He also said that Montgomery County police officers should be able to afford to live in a tarpaper shack.  
It took over two weeks after the tarpaper shack statement for anyone to apologize on behalf of "the police department."  No apology was made on behalf of anyone person, just "the police department."  We did not respond to the apology because we feel the comment reflects their true attitude.  The fact that it took two weeks to apologize on the record for a demeaning and insulting comment made off-the-record demonstrates that the apology was merely a trial tactic.  
          To be totally fair and allow you to make your own judgment, the relevant portion of the transcript appears below:
[County Mouthpiece]:  …. if I may as sort of a point of order, point of good manners, I’d like to make an apology.  The Police Department has asked me to apologize for a comment that I made during mediation several weeks ago.  Comment that I made during what I thought to be a heated argumentative, in the good sense of argumentative exchange between President Bader and myself on an issue regarding the affordability of housing in Montgomery County and within 15 miles of Montgomery County in regard to police officers.  And in that comment that I made, which was a caustic comment, it was intended to reflect on the union’s argument.  I used the term tar paper shack and I certainly did not mean in making that comment that I thought that anyone, police officer or otherwise should live in a tar paper shack or that it was appropriate for someone to live in a tar paper shack.  So, that’s my apology on that ….
[Emphasis Added.]   
          Last year when the captains and lieutenants went to the Council for more pay because of perceived compression between sergeant pay and lieutenant pay, Moose did not show up to oppose them, however, I personally and publicly supported their request. That same day they walked out on us and never expressed a word of support for your pay.  I commented to a council member that is exactly the same lack of support we get from management on the street.  
Of course, when we make gains, they scurry to get the same or better, then speak badly of the FOP behind their backs.  
In the new era of policing, the old adage that if you go home alive and uninjured you have had a successful day is obsolete.  Today, you may go home with AIDS, hepatitis, or anthrax and not know it for weeks or months.  Tomorrow you may go home with smallpox.  In the past, your injuries were limited to yourself with "only" psychological harm to your family.  Tomorrow, you may unknowingly take deadly illness home to your family.  The police chief is relatively safe but you are not.  
These and other leadership issues are more significant than losing a single arbitration for a one-year contract.  They are more serious than the fact that your pay is less than the CPI.  We can survive a bad contract.  We can struggle financially with real loss in pay.  Contract issues are the result of a fair process that we will support.  Leadership failures are a separate matter that must be condemned.    
We need to be careful not to let the lack of leadership or the loss of this arbitration get us into a situation where we are divided as police officers.  While management may put their "spin" on everything I have said here, the facts speak for themselves.  Talk is cheap and I am prepared to address their talk with verifiable facts. 
They have started with their damage control by pointing to a single, but minor, issue where they believe they have hit a nerve.  I will address it.  
          Our bargaining demands are primarily a response to member responses on bargaining surveys.  We evaluate surveys by job-function, therefore a unit with ten officers gets the same attention as larger units.  It has been our tradition to look as members as individuals in a democratic way.  Indeed, this contract has a provision for SWAT and another for the few members we have serving in the military.  Some provisions only affect FTOs, others only traffic officers, sergeants, or detectives.  We've been addressing small unit issues for 20 years and I need not, do not, and will not apologize for this.    
You told us that you were concerned about pay, safety, leave, retirement, and other issues.  We made some retirement improvements prior to arbitration and our final offer included pay, safety, leave and some other issues.  
          In looking at bargaining history, past practices, as they related to an issue affecting canine officers (in 1998 we had a contract provision covering a single canine officer), it was decided that the 15-mile limit for canine use of cars out of the county should be expanded to allow for safe transport of the dog.  Canine is very unique in this regard.  Further, certain managers have 75-mile use of cars for personal business, so 30 miles did not seem unreasonable.  (The actual distance in question was about 16.5 miles. Also, remember, that in 2001, Chief Moose unilaterally rescinded out-of-county take-home use of cars and that in the past, officers drove cars to places as far away as Anne Arundel County, western Frederick County, Baltimore, and Virginia.)  
          As Larry Flynt said, "Majority rule only works if you're also considering individual rights. Because you can't have five wolves and one sheep voting on what to have for supper."  Hence, while some, or the majority, may not agree that this provision should have been in our final offer, it was there, along with other items, for a reason.
          Now, management has tried to capitalize on this minor issue and attempted to turn it into red herring to drag across the trail to throw off the hounds in pursuit of the fox. I urge you to see it for what it is.  At best it is a minor proposal in the context of a much larger final offer, at worst, it is a poor excuse by management to oppose your pay.   
Importantly, this canine car furthered the cause we were fighting for all unit members.  As shown above, it sparked a "heated argumentative … exchange … on an issue regarding the affordability of housing in Montgomery County and within 15 miles of Montgomery County in regard to police officers."   Without this provision, we would not have benefited from direct insight into the management attitude toward us and our ability to live in Montgomery County.  
Do not be misled by management.  Do not let them do their "divide and conquer" thing.  I will support all statements with facts and context.  The transcripts and bargaining notes will show you what both parties did and said.      
Finally, Lodge 35 has said the following in years we have won and repeat it here as a reminder of what has been said many times before:  Do not work for free.  Do not volunteer for unpaid work.  Once again, I remind you that overtime is to be rounded – You should total overtime work for each workweek and round it to the nearest half-hour.  That is, if you work 10 minutes overtime on Monday, 5 minutes on Tuesday, and 5 minutes on Wednesday, you get ½ hour overtime for the week.  If anyone disputes this, let me know.  Know your rights and exercise them  
I want to thank your all members who have supported this contract through the County Council funding process, particularly those who attended the April 29 Council session on very short notice.  Special acknowledgement goes to Council Members Howard Denis and George Leventhal for their strong support of the process and funding.  Thanks also to your Negotiations Team for their many hours of hard work, selflessness, and dedication to the interests of all bargaining unit members: 
Kirk Holub, Joe Niebauer, Suzanne Beam, Kevin Davis, Winnie Johnson, 
Doug Montgomery, John Moriarity, R. L. Sterling, 
Troy Tippett, Mike Willis, and Marc Zifcak.
 
          They worked hard on your behalf.  
 
 
          Contract amendments appear below:  
(Subject to review for accuracy and completeness.)  
 
 
Rev.02/25/03;03/07/03;03/18/03;05/12/03
 

 
CONTRACT PREEMPTION & SUPERIORITY
 
The contract supersedes, preempts, and is superior to Department Directives, Personnel Regulations, and other procedures relating to hours, working conditions (including certain rights and the use and availability of PPVs), compensation, benefits (including insurance, holidays, and leave), pensions, and matters affecting the health and safety of unit members.    
Your contract is the primary source for determining your negotiated rights, benefits, and working conditions.   
For example, Vehicles, Secondary Employment, Records, Leave, Clothing Allowance, Disability, Holidays, Hours, Working Conditions, Insurance, Service Increments, Safety, and Career Development are governed by this Contract, NOT directives, procedures, or personnel regulations. 
Where the Contract provides for implementation procedures or refers to directives, those procedures may apply to the extent they are not in conflict with the Contract.  
In all cases where a regulation, directive, or procedure is in conflict with this Contract, the Contract controls.  
 
___________________________________________________
Article 3   Agency Shop and Dues Check-off
 * * *
Section D.  Voluntary Check-off.   Upon receipt of a written authorization from a member of the bargaining unit in the form attached hereto, the County shall, pursuant to such authorization, deduct from the wages due each pay period, the amount of FOP dues or the fee set forth in this Article.  The Employer shall provide a voluntary check-off for voluntary political contributions from employees and shall make every reasonable effort to remit same to Lodge 35 on a biweekly basis.  Any voluntary check-off form provided by Lodge 35 shall be in compliance with federal and state election law requirements.  The County will remit the amounts deducted to FOP at its mailing address pursuant to procedures now in effect.
  
Article 6   Clothing Allowance
Section D.  Shoe Allowance for Certain Uniformed Officers.  Unit members requiring irregular shoes sizes that are considered “hard to fit”, i.e. size not available through police supply, shall receive an annual shoe allowance of $115.00. [Technical Change Only.]
 
Article 7   Communications Facilities
[MOSTLY TECHNICAL CHANGES & RENUMBERING.  REDESIGNATES EXISTING PROVISIONS AND ADDS VISITATION AND INTERNET POLICY.]

Section A.  Bulletin Boards.  The FOP shall have the exclusive use of the FOP bulle​tin boards in each station, geographical unit, and in headquarters.  

Section B.  Interdepartmental Mail.   At each station, geographical unit, and police headquarters, the FOP shall have a mailbox and shall be allowed the use of interdepartmental mail. The Lodge office shall be included as a stop in the interde​partmental and intradepartmental mail system, whether contracted for or maintained by the County or the department, provided the Lodge office remains at 18512 Office Park Drive, Montgomery Village, MD 20886.  In the event of a change in the business address of the Lodge, the delivery of County government mail will be subject to further negotiation.

Section C.  Use of Facilities.  The FOP shall: 
1.      Have use of police department FAX machines.
2.      Continue to be assigned a mailbox within the County's E-Mail system to be used for Lodge business. Unit members may use the E-Mail system for official Lodge business.
3.      Continue to have an electronic bulletin board for the posting of messages related to Lodge 35 business.
4.      Any costs incidental to maintaining the E-Mail system shall be paid by the FOP.  
5.      Usage of the Employer-provided Internet, Intranet, or E-Mail by bargaining unit employees through the use of Employer owned equipment shall be in conformance with county policies governing such use. [Appendix H.] 
Section D.   Distribution of Internal Directives.   Members of the bargaining unit will continue to be provided internal directives in a reasonable, timely manner.

Section E.  Visitation
1.   Short messages by Four-Phase such as announcements of meetings sent by the FOP shall be read at roll calls.
 2.  Officials of the FOP may be granted reasonable time to address roll calls (in person or by VCR/DVD) under the following conditions:
      a.       Only after the usual roll call business is concluded;
b.       Reasonable advance notice is given to the shift sergeant prior to roll call starting time;
          and,  
c.       Time allowed shall not exceed the regular conclusion of roll call.
d.       Permission to address roll calls shall not be unreasonably withheld.
3.   Officials of the FOP shall be given reasonable advance notice of all new employee orientation sessions in which new bargaining unit members are participating or academy class orientation sessions.  The FOP will be provided at least five minutes at the beginning and 30 minutes at the end of an academy class orientation session to address employees about their contract, benefits, and FOP representation. 
4.   Officials of the FOP shall continue to have reasonable access to all work sites so long as such visits will not interfere with the conduct of normal County business.  It is understood, and Lodge 35 acknowledges, that this paragraph establishes no new right and merely preserves the past practice in regard to access to work sites.  
 5.  Officials of the FOP shall be given an additional 45 minutes to address each academy
      subsequent to training weeks 12.  The exact date and time shall be scheduled between the FOP
      and Academy staff.  Flexibility shall be allowed for rotations.  
 
Article 8   Contract Grievance Procedure
 * * *
Section F.  Arbitration Procedure.   Unless the arbitrator believes and determines that the filing of briefs is necessary to a fair and timely consideration of the grievance, neither party shall have the right to file a brief.  Either party may request the arbitrator to determine whether the above stan​dard has been met and to authorize the filing of briefs.  The arbitrator must submit a written opin​ion regarding the grievance within sixty (60) days after the hearing.  The requirements that the arbitrator’s opinion be in writing may be waived only upon written consent of both parties.  The costs of arbitration shall be borne equally by the parties. 

* * *

Article 12   Seniority
 Section A.  Definition.  Except as provided in this section below, seniority of a bargaining unit employee is calculated based on the total service time as a police officer or police officer candidate (from the date of commencement of academy class in Montgomery County, except where breaks in service of two (2) or more years occur.) When a lateral entry class starts after a regular academy class but graduates before the regular academy class, the date of commencement for the lateral entry class will, for seniority purposes, be the same as the date of commencement for the regular academy class.  For the purposes of a tie-breaker between a lateral entry officer and regular academy officer, priority shall be given to the lateral entry officer.  Further, whenever seniority is used to determine rights under this agreement between two or more sergeants, date of promotion to the rank of sergeant shall determine seniority.

Section B.  Seniority List.  The official seniority list shall be prepared by the County and indicate names, classification, dates of employment and service times as of the date of distribution.  FMLA and political leave used shall count toward seniority.

Section C.  Dates of Employment.  Dates of employment for bargaining unit employees include the service time from full time employment as a police officer or police officer candidate (from the date of commencement of the academy class.)  Except as indicated in §A, in the event of a tie regarding service time under these provisions, the following criteria, in order of priority, shall serve as tiebreakers in determining seniority:  (1) academy class standing when two or more employees attended the same academy or lateral class session;  (2) actual date of hire by the Montgomery County Government; and (3) months of prior qualifying (Article 36) law enforcement experience for a lateral entry.  Retirement time purchased on a “buy back” basis because of military service or service with other agencies in or outside Montgomery County shall not be counted.

* * *

 

 Article 15   Hours and Working Conditions
 * * *

Section F.  Stand-By Pay  [Technical Changes.] 
 

1.      STAND-BY PAY is the compensation paid to eligible employees who are assigned to stand- by duty and who are required by their authorized supervisor to remain available for work for a specified period of time beyond the assigned work period.

2.      STAND-BY STATUS is a condition of employment whereby an employee is designated by his/her department to ready to be be engaged in work. The employee must be in readiness to perform actual work when the need arises or when called. Employees must be required to be available by telephone, radio, or pager when on stand-by.

3.      Employees designated by a supervisor to remain available for work in a stand-by status shall be compensated at $4.25 per hour.
4.      An employee in authorized stand-by status must provide the employer with a telephone number where the employee may be reached, or be available and able to be contacted by radio or pager.
5.      Assignment to authorized stand-by status includes the following conditions:  
 

a.       The requirement must be definite and the employee must be officially notified by the supervisor to remain on stand-by status.

 

b.       The requirement must be continuous until such time as the employee is actually per​forming work, reporting for a scheduled work period, or specifically relieved from stand-by status.
 

c.       Supervisors placing an employee on stand-by will advise the employee of the reason for the stand-by, the location to which s/he will respond, and the approximate duration of the stand-by. Further, when the stand-by is lifted, the supervisor will recontact the employee and so advise the employee.
 

d.       For purposes of placing employees on stand-by for testifying in court, the court liaison officer will act as the supervisor with the consent of the employee’s unit/district commander or designee.
 

6.      An employee shall not be eligible for stand-by pay while in call-back, overtime or regular pay status.
7.      An employee must be specifically and formally designated by the supervisor or court liaison officer as being on stand- by status in order to be eligible for stand-by pay and must remain ready and available for work at all times while in stand-by status.
REPLACE SECTION H: 
Section H.   On Call.  
                 
1.       No unit member will be placed on call.
2.       Unit members may still be subject to call back and/or stand-by pursuant to this Article
          under sections E, F, and N. 
 
 3.      The provisions of this section constitute a pilot program and will only continue beyond the term of the contract upon mutual agreement by the parties.  
 
* * *
 
Section K.    Permanent Beat Team Work Hours      [See Side Letter.]

 
1.      Procedure for Assignment to Permanent Midnight Shift
h.  Bargaining unit employees may be voluntarily or involuntarily transferred due to unfor​eseen changes in the personnel complement of a shift (e.g., extended illness or injury) consistent with the provisions of the parties’ collective bargaining agreement.  Such changes shall be consistent with the seniority principles espoused within this section. For purposes of this subsection, the clause "consistent with the seniority principles espoused within this section" means that when an employee is transferred due to unforeseen changes in the personnel complement of a shift, the determination of which employee is transferred shall be governed by seniority principles. This means that assignments to permanent midnight shifts under subsection h. will be made in accordance with the provisions of subsections a., b. and e. of §K.1., and that the provisions of subsections c., d., and f. do not apply to assignments/transfers made under subsection h.  Additionally, consistent with seniority principles, when a vacancy on the permanent midnight shift exists, a bargaining unit employee from outside the district who volunteers may be assigned to the vacancy when there is no waiting list of eligible volunteers within the district.           
 

* * *
 
Section S.  Wearing of Bullet Proof Vests.  An Officer shall wear the vest during ad hoc, high risk assignments, but shall not be required to wear them while waiting to be activated for such actual assignment.  For the purposes of this section only, high risk involves other than normal risk or calls for service, and includes but is not limited to civil disturbances, raids, and hostage situations.  New vests issued during the term of this agreement shall provide Level II protection. 
  
Article 17   Disability Leave and Injury on the Job
 

***
 Section B.  Eligibility
1.      An employee who is temporarily disabled in the line of duty and unable to perform normal duties or an alternate duty assignment, must be paid the difference between normal county salary and the amount received under the worker’s compensation law for the period of temporary disability.  The County shall provide a supplement to the standard Worker's Compensation benefit so that the gross pay of employees is equal to eighty-five percent (85%) of his/her regular gross pay. In the event that this calculation results in net pay, after taxes, that is less than the employee's regular net pay, the supplement shall be that which is required to provide 100 percent of original gross pay.  Gross pay shall not be modified for purposes of calculating final or final average earnings for retirement purposes.  This section shall not adversely affect any other calculation or benefit.  When incapacitated for regular work assignments, the employee must be required to accept other work assignments for the period of recuperation if found physi​cally capable or be ineligible for disability leave.  The ability of the employee to work will be determined by the County’s Medical Examiner or such physician authorized by the chief administrative officer.

 

* * *

 

Article 20   Leave Without Pay
 * * *
 Section G.  Military Leave for Active Duty.  

                 1.    A full-time or part-time employee who is required to serve on active duty in the armed
                        forces of the United States or a state militia must be granted leave without pay for the period the employee
                        is required to remain in the military service.  The employee is entitled to reinstatement to the former position
                        or one of comparable status upon separation from the armed forces, provided application for reinstatement
                        is made within 90 days from date of separation.
                2.   An employee, except an elected official, who is involuntarily ordered to active duty in the armed forces of

                      the United States or National Guard during a national emergency or under presidential authority, except

                      for active duty for training may use any accumulated annual and compensatory leave while on active duty;

                      and must be granted military leave, when all annual, compensatory, and donated leave has been used, for

                      the period the employee is ordered to remain on active duty; and 10 working days after release from

                      active duty.  The County must pay an employee on military leave the employee's County salary, reduced

                      by all pay and allowances the employee receives for military service except separation allowances. 

 

                     3.  An employee who takes leave under this Section continues to receive all employee insurance benefits,

                           including retirement system credits, for the entire leave period.

                     a.      Group insurance benefits during military leave.  Employees who are called to active duty may

                              continue their coverage under the same provisions applicable to active employees. While employees

                              are responsible for their share of the benefit costs during military leave, any missed amounts

                              will be made up from future pay checks upon return.

                     b.      Retirement credits during military leave.  Credited service, as well as the county contribution, 

                              will continue during periods of military service.  Upon return, employees may make up any

                              contributions missed during their period of military service in order to keep their entire benefit intact. 

                              Credited service will be extended for the period of the absence, contingent upon receipt of all

                              employee contributions to the ERS. 

 * * *

 

Article 24   Insurance Coverage and Premiums
 

[Technical Change]

Section W.  Long Term Care. Unit members are eligible to participate in the County-sponsored Long Term Care 

 

Article 27   Secondary Employment
 * * *

 

Section F.                  Additional Restrictions - Uniform Secondary Employment
 
1.      Police employees are authorized to work uniform off-duty security only within the bounda​ries of Montgomery County, Maryland.  where the police department normally provides police service and is prohibited within the City of Takoma Park. 
* * *

13.   Unit Members may be employed in uniform for the following functions:
                  

a.       Traffic direction to assist with ingress and egress from public or private property, e.g., churches, synagogues, shopping centers.  However, whenever a permit is required from a local, state or federal government, the secondary employer must obtain such permit as a condition of employment.
                              b.       Traffic direction at construction sites, block parties, races, parades and other events provided
                              the secondary employer obtains any required permits.
 

c.       Traffic monitoring and selective enforcement for a local government, special taxing authority, government entity, provided no county, state or federal permit is required.
 
d.       Assigned vehicles may be used when the unit member is employed by a local government, special taxing district, or a government entity, provided that the government entity for whom the unit member is working secondary employment agrees to reimburse the County a fair and reasonable rate for such vehicle use.  The County has the discretionary authority to determine a "fair and reasonable rate of reimbursement." Although this authority cannot be exercised in an arbitrary manner. 
 

e.       Under other reasonable circumstances where the parties agree, is in the interest of public safety.
* * *

 
Article 29   Physical Fitness Awards
 * * *

Section D.    Awards.  Unit members who qualify for an award based upon their test results will receive an annual grant of paid administrative leave in the following amounts, to be used within a year of the date of the test:

 

Outstanding                 : 20 hours; Excellent                 : 16 hours; Good: 12 hours

 

Section E: Workout Time For SWAT.  Unit members assigned to centralized SWAT shall be given on-duty time to engage in physical training to meet the requirements of their position. 
 
Article 30   Uniforms and Equipment
 Section A.    Employees shall be issued the equipment identified in Appendix I of this Agreement.  When the scheduled working hours of specific units increase or decrease during the contract term, the parties agree to discuss reasonable changes to the quantities of uniforms and equipment needed by members of such units.   [See Side Letters Regarding Personal Use of Cellular Phones, POC Uniforms, and 40 caliber weapons for detectives.  See Article 15 § S Wearing of Bullet Proof Vests.  Protection Level II vests.]     

 
Section B.  40 Caliber Semi-Automatic Weapons.  

 

1.      The County will provide to all unit members a 40 caliber semiautomatic handgun.  The depart​ment issued 40 caliber handgun will be the primary on-duty handgun for all unit members.  Approved weapons previously purchased by unit members may be used off duty and as second (back-up) weapons.
         2.      The County will provide one Level III holster to each unit member. 
 

3.      Upon recommendation of the Safety Committee, the Glock 26 and Kahr K-9 9mm handguns may be used off duty and/or as a second (back-up) weapon.  The Employer will qualify unit members on one of these handguns, to be used as a second (back-up) weapon.
 Section C.  Wearing of the Uniform.   
                     1.      Wearing the uniform or any part thereof off-duty shall be limited to a reasonable time before and
                              after  the officer’s work hours and attendance at governmental functions, parades, funeral and
                              memorial services held within the State of Maryland or the Washington, D.C. metropolitan
                              area.  All officers are prohibited from wearing the uniform or any part thereof while engaging in or
                              attending any political or partisan activity of any kind such as political rallies, employee demonstrations,
                              caucuses, campaigns, fund raisers and political speeches unless they have been directed to do so by the
                              employer.  Officers may wear the uniform while voting at their assigned polling place.
 

2.      Officers will be permitted to wear the uniform while going to and from the secondary employment
          site and while engaged in secondary employment.      
 * * *

Section P.  Traffic Officers and Organizational Emblems.  Traffic officers shall be issued heated clothing and rainwear to be identified in Appendix I.  Emblems identifying any other organization other than the FOP may not be worn on uniforms.  

Section Q.  Vests.  For all protective vests replaced after [August 7, 2000], if the integrity of the protective qualities of the vest have not been compromised as determined by the using officer, then the officer may retain the original vest for up to five years past the vest’s expiration date.  If the integrity of the protective qualities of the vest have been compromised as determined by the using officer, then it will not be reissued.  These vests are to be primarily used for off duty activities.  [MOU, August 7, 2000.] 

  

Article 32   Health and Safety 
 Section A. Generally and Committee Created
1.      The employer shall take all reasonable steps to preserve and maintain the health and safety of its employees and to that end agrees to establish a joint health and safety committee to be composed of three (3) members appointed by the bargaining unit and three (3) members appointed by the County.  In addition, each party may appoint one alternate member to the committee.  The committee will meet at the request of any three (3) members upon notice.  The chairman shall serve for six (6) months and shall be select​ed alternately from among the three (3) members selected by the County and three (3) members selected by the FOP.  The committee shall:
a.       Study, review, and evaluate any working conditions which affect the health and/or safety of employees;
b.       Study, review, and evaluate any equipment used or contemplated for use by the De​partment of Police;
c.       Study, review, and evaluate existing or anticipated procedures affecting the health and/or safety of employees.
 2.      Either party may refer any matter to the joint committee for consideration and, after due

          consideration, the committee or any three (3) members thereof shall make such recom​mendations

          as it or they deem appropriate to the chief of police and lodge president.  The chief of police shall

                                  then consider the recommendation and respond within a reasonable time.

                         3.      Those employees attending Safety Committee meetings while off-duty may be granted hour- for- 
                                  hour compensatory time during the administrative pay period in which the meeting occurs, for time
                spent at the meeting.
Section B.    Medical Tests For Communicable Diseases.   Unit members shall receive medical test​ing for AIDS, tuberculosis, hepatitis and any other communicable diseases when an employee believes he/she has been exposed to such diseases on the job.  The costs for such tests shall be payable by the County or otherwise compensable in accordance with existing workers’ compensation benefits.

Section C.    Coordination and Location of Testing.  The Occupational Medical Section, Office of Human Resources, will be responsible for coordinating the testing which may occur at hospital emergency rooms, private physicians or occupational medical section facilities.

Section D.   Flu and Hepatitis Shots.  The Employer shall provide hepatitis and flu shots to unit members desiring same.Section E.  Bio-Packs.  
1.   All bargaining unit employees will be given the opportunity to receive the Bio-Pack on a voluntary basis.  Future, non-sworn, employees will receive this opportunity at the time of new employee orientation.  Bio-packs will be initially distributed by the County’s Department of Health and Human Services.
2.   Bargaining unit members who are issued Bio-Packs will treat them as “issued equipment.” In the event that the contents of a unit member’s Bio-Pack needs to be partially or fully replaced as a result of loss or damage through negligence, the  unit member will be respon​si​ble for paying up to $13.00 of the cost of replacing the medications.  Negligent loss or damage of an alternative medication must be replaced by the employee at cost upon a pre​scription provided by the Employer and may be submitted through the Employee's health plan.    

3.   The Department of Health and Human Services, in its role as a public health agency, will be the repository of any written medical information received from bargaining unit employees at the time of orientation and distribution of the Bio-Pack.  This information will be maintained consistent with the Department’s existing protocol for medical record keeping.
4.   The parties agree to participate jointly in announcing, educating and distributing written materials pertaining to use of the Bio-Pack.
5.   In the event that a bargaining unit member is not able to receive the standard issuance of medicine contained within the Bio-Pack, the member will be directed by the Department of Health and Human Services to contact the Occupational Medical Section (OMS), Office of Human Resources, for consideration of an alternative medication.  If the unit member chooses to use a private physician they may do so at their cost, both for the physician consultation and any issued alternative medication.  Unit members will receive a letter of information from the Department of Health and Human Services to take to their private physician.
 

6.   The Department of Health and Human Services will review the Health Screening/Consent Form and make modifications to the question about the use of certain contraceptives consistent with the parties’ discussions.
 

7.   Renewal of medications contained in the Bio-Pack will be done through OMS.  In the alternative unit members may consult private physician services, at their own cost for the visit and issued medication.
8.   Unit members receiving the Bio-Pack will be given a letter of information from the Department of Health and Human Services with application to family members, for any private physician consults. For purposes of this paragraph, "family" includes spouse, child, foster child, domestic partner, dependents, and other persons who reside with the employee.   [Agreed 01/24/03, Effective 01/24/03.]
Section F.  LMRC Review.   The LMRC will review the following recommendations of the safety committee for further consideration.
 
1.      Push Bumpers on some cars.
 
2.      Shotgun Racks.  The County has received a $28,000 grant for the installation of shotgun
         racks.  The parties agree to jointly develop and implement a plan for the use of this grant
         money to install shotgun racks in police vehicles.
 
3.      Code 3 Light Bar Configuration
 
4.      Front Corner Strobes
 
5.      Cages in some cars
 
Section G.  Officers Providing Personal Security.  Except in the event of a specific threat or emergency situation, if the Employer determines that it intends to assign any unit member to provide personal security services to any elected or appointed official, the Employer shall give notice to the union and agrees to bargain the negotiable matters of such assignment.  Impasse procedures (excluding dates) shall apply.
 
Section H. Timely Information Concerning Officer Safety.  
 
1.   When appropriate, the department shall ensure that unit members are given prompt notification of all vehicles, suspects, and conditions of which it becomes aware that may jeopardize officer safety. 
 
2.   Unless prohibited by law, the department shall ensure that unit members are given prompt notification of all vehicles, suspects, and conditions where it is reasonably likely that an officer, acting in his/her official capacity who comes into contact with such vehicle(s), suspect(s), or condition(s) would face greater than the normal threat of death, injury, personal danger, or the need to use deadly force.  (This is the provision on which they fought us, but agreed only after they had exhausted all changing, yet frivolous arguments.)    
 
Article 35   Vehicles 
 * * *

 

Section Q. Single Officer Fleet Vehicle Program
1.   For the duration of this Agreement, the County will use its best efforts, subject to council imposed budget limitations, to make single officer fleet vehicles available to all officers who are not eligible for the PPV program because they do not reside within Montgomery County.  Such vehicles must be appropriate (marked or unmarked) for the officer’s duty assignment.  
 

2.   The County will use its best efforts during the term of this agreement to allocate cars among the districts so as to make it possible for the most senior officers to be assigned single officer fleet vehicles and to make vehicles available to eligible officers (subject to Council imposed budget limitations and service needs).  If any officers within the same unit are required to share a vehicle, they shall be selected pursuant to the seniority provisions of the agreement, in inverse order.  The sharing of vehicles may be on account of any bona fide reason (including insufficient unassigned vehicles in the Department’s fleet to provide a PPV to all eligible officers).  [The Department desires to be able to make assignments based upon operational necessity.  Example-if the junior-most officers work the same shift, then the sharing of vehicles is not a viable option.  Therefore, a junior officer other than the second most junior officer would need to be designated as having to share a vehicle with the most junior officer.]
 

3.   An officer not eligible for the PPV program assigned a single officer fleet vehicle may use the vehicle in the same manner as a PPV may be used, so long as such use (except as otherwise provided in this Agreement), is confined within the borders of Montgomery County.  Single officer fleet vehicles will be parked in Montgomery County at the location of the officer’s duty assignment, a district station or 24-hour police facility, a 24-hour fire station, a secure federal facility if allowed by the facility, or other secure facility mutually agreed upon by the parties. 
 
4.   Certain unit members are currently assigned fleet vehicles for single officer use in connection with specific duty assignments.  The Department will continue to assign fleet vehicles for single officer use regarding these specific duty assignments in accordance with that pre-existing practice.
 
5.   The County and the FOP will jointly communicate the concepts of this program, and will jointly develop procedures for its administration.
 
Article 36   Wages 
 Section A.  Wages.  Effective the beginning of the first full pay period following July 1, 2003, each unit member shall receive a wage increase of 2.0 percent.  Increments and longevity shall continue to be calculated as required by Article 28.  The percentage increases upon promotion shall continue (up to the maximum for each rank) to be: 5% between PO I and PO II; 5% between PO II and PO III; 5% between PO III and MPO; 10% between MPO and Sergeant; and, subject to Section D, infra, 5% between POC and PO I.

 

* * *

Article 39   Tuition Assistance
 

* * *

Section B.  Amount and Qualification.  The annual level of tuition assistance for bargaining unit employees will be $830  $1130 for the duration of this Agreement.

* * *
Article 44   Promotions
 

* * *

Section B.  Appeal of Promotion.   Promotion, selection and non-selection of unit members from a properly constituted list of employees in the highest rating category, or any category used for such purposes by the County shall be grievable under Article 8 Contract Grievance Procedure.  

 
* * *

 

Section F.  Proficiency Advancement.  An Officer may be delayed in receiving a proficiency advancement to a higher rank (officer receives pay increase but attainment to higher rank is delayed) when he/she is absent from

duty (other than annual, administrative [excluding administrative leave granted under Article 2 §I.3 of this agreement], compensatory, parental, holiday, military or political leave) for 90 days or more in the lower rank.  However, if the absence is due to a service connected injury or illness as determined by the Workers’ Compensation laws of Maryland, such absence shall not be a reason for delaying a proficiency advancement. 

  

Article 45   Non-LEOBR Personnel Actions
 
 
Section A.  Non-LEOBR Personnel Actions.  When any personnel action is taken or not taken regarding an employee, which action is not required to be processed pursuant to the procedures set forth in the Law Enforcement Officers’ Bill of Rights, “LEOBR”, (Article 27  §727, et seq., Maryland Annotated Code), the employee shall have the right to grieve and/or arbitrate said action pursuant to the procedures set forth in Article 8 of this Agreement.

Section B.  Article Does Not Preclude Grievance.  To the extent permitted under applicable state law, nothing in this Article shall be construed to preclude a grievance regarding a dispute or disagreement as to the interpretation or application of the terms and conditions of this Agreement or any breach of any terms or conditions of this agreement.
 

Article 46   Protection From Communicable Diseases
 
 

Moved to Article 32

 
Article 47   Duration of Contract
 

This agreement shall become effective on July 1, 2003 and terminate on June 30, 2004.

  

Article 51   Personnel Files
 

* * *

 

Section H.  Use of Personnel Files.   
 
1.   To the extent not specifically preempted by State law, adverse information concerning an officer's past performance shall not be admissible in any proceeding unless maintained in strict accordance with this article.
  
2.   Except as provided in paragraph 1 of this section, only information properly maintained in personnel files as established by this Article may be used in any other process, proceeding, or action.      
 
Article 55   Job Sharing Program
 

Section A.  Purpose and Administration.  The purpose of this program is to allow certain bargain​ing unit employees the opportunity voluntarily to share a job while working in a part-time/half-time appointment to enable them to care for immediate family dependents.  The administration of this program shall not be done in an arbitrary, capricious or discriminatory manner.  In order to make the program possible, the county has advised Lodge 35 that the county intends unilaterally to create an even number of job sharing, half-time positions in the police department.  The county has ad​vised that it intends to create at least six such positions as needed to accommodate at least twelve unit members who volunteer.  It is recognized that the county is not obliged to create, staff or maintain half-time/part-time positions.

* * *
 
 
Article 57   Retirement
 
Section M.   Other Retirement Changes
1.    Disability Retirement - Offset of Earnings.  The Employer will submit legislation to amend Section
       33-43(j) of the Code to provide for the following:
a.       A Group F member must not have the member’s service-connected disability pension payments reduced by other income received from sources other than County Government employment.
 
b.       Whenever the chief administrative officer determines that a Group F member, who has not yet reached normal retirement date, receiving non-service connected disability pension payments is engaged in or is able to engage in a gainful occupation paying more than the difference between the amount of disability pension payments and 20% above the current maximum earnings of the occupational classification from which disabled, the amount of the member’s disability pension payments may be reduced to the point at which the amount of disability pension payments plus the amount earnable equals 20% above such maximum earnings.
 

Whenever a Group F disability retiree’s earnings capacity is changed, the amount of non-service connected disability retirement pension may be further modified by the chief administrative officer. The amount of the revised pension must not exceed the original disability retirement pension plus cost-of-living increases or an amount which, when added to the amount earnable by the member, equals 20% above the maximum earnings of the occupational classification from which disabled. For the purpose of this subsection, “disability pension” is the amount of pension payable without the election of a pension payment option.
The parties further agree that these provisions shall remain a part of the contract.
 
c.   The parties agree that the Code Section 33-43(h) and (i) shall be interpreted and applied as meaning  that an that an integrated employee who retires on disability shall receive the benefit s/he would have received if there were no integration provisions.
 

 

2.      Social Security. The parties agree to jointly study the effect of Social Security integration on benefits received at Social Security age.  The study shall be completed by November 15, 2003.  
 

3.      Spouse’s or Domestic Partner’s, and children’s benefits of a member whose death is service-connected.  The Employer will submit legislation to amend Section 33-46(b) of the Code to provide for the following:
 
If a Group F member dies while in the service of the County or a participating
agency and satisfactory proof that death was the result of injuries sustained in the
line of duty or was directly attributable to the inherent hazards of the duties
performed by the member is submitted and the death was not due to willful
negligence, payments to the spouse, or domestic partner, and children of the
member shall equal the benefit that such beneficiaries would have received under
subsection (c) of this section had the employee been service-connected disability
retired on the date of death. For purposes of this section, the form of retirement
shall be a 100-percent joint and survivor pension option.
 
The parties further agree that these provisions shall remain a part of the contract.
 
[Note: This reflects new language for Group F. Members.  Job Sharers receive full disability benefits.  This section is intended to retain that level of benefit in the event of death.]
 
Article 61   Directives and Administrative Procedures
 

* * *
 
[At arbitration we gave the County fair warning and clearly stated our objection to the County's Final Offer regarding another, existing , provision of this article as being an illegal subject for arbitration.  That offer effectively requires, through arbitration, that the County is exempt from the law regarding arbitration of disputes.  In the interest of preserving this process which we defend, we are considering a legal challenge to the award on that or a related basis.]  
 
Section D.  Conflict.  If a provision of a regulation, departmental directive, rule or procedure conflicts with a provision of the contract, the contract prevails except where the contract provision conflicts with State law or the Police Collective Bargaining Law. A copy of the preceding sentence will be placed on the first page of each departmental directive that is issued or reissued after July 1, 2003.
Section E.  Presumption of Validity.  It is presumed that any work rule, policy, directive, regulation, or procedure is valid unless challenged. If the validity of such a rule is challenged by the FOP, the County has the burden of establishing the validity of the rule in  relation to the provisions of the Contract, the Police Labor Relations Law, and  applicable State law. The County does not, however, have the burden of establishing the validity of work rules to which the FOP has expressly agreed or concurred.
Section F.  LEOBR Hearing Board.   When in an LEOBR administrative hearing board proceeding, a unit member asserts that a County work rule, policy, directive, regulation, or procedure is invalid or inapplicable because the rule conflicts with the Contract, the County agrees that its representative will inform the administrative hearing board that it is appropriate for the board to consider the validity of the rule in relation to the Contract, before the board applies the County’s rule.
 
Article 63   Childcare
 * * *
Section C.  Childcare.   The parties agree to jointly retain and fund a consultant to conduct a childcare needs assessment survey.  The consultant shall report to the parties by August 15, 2003.  The parties also agree to establish a joint committee consisting of an equal number of bargaining unit and management members who jointly oversee the consultant's work and provide support for the assessment process.   The certified representatives of other county public safety employees shall be invited to participate as members of the joint committee.  After August 15, 2003, the committee will make joint or separate recommendations to the parties. If accepted, the recommendations shall be implemented. If either party rejects, the matter shall be reopened for negotiations and arbitration on or before September 1, 2003 with impasse on October 15, 2003 and arbitration, if necessary, promptly thereafter. An arbitrator shall be selected by September 10, 2003. All impasse procedures and rules, except dates, shall apply.
Article 64   Legal Defense and Representation
Section A.  The Employer shall provide legal defense and indemnification to employees in any civil action that alleges damages resulting from tortious acts or omissions committed by the employee within the scope of his/her employment with Montgomery County, Maryland, as required by the Local Government Tort Claims Act (LGTCA), Section 5-301 et seq., Courts and Judicial Proceedings Article, Maryland Code.
Section B.  In order to be covered, the employee must cooperate with the County Attorney’s Office in the defense of any action.
Section C.  Pursuant to the LGTCA, the employee is responsible for any judgment where it is found that the employee acted with actual malice.  However, the Employer reviews each case to determine whether it will indemnify the employee in such a situation.
Section D.  The Employer shall provide legal representation to unit members regarding acts or omissions committed within the scope of employment with Montgomery County, Maryland, that result in a criminal investigation, grand jury inquiry, or criminal charges, excluding non-incarcerable motor vehicle violations. The Employer shall have no obligation to provide unit members representation for incidents occurring during secondary employment (where the unit member is acting primarily as the employee of the secondary employer) or other incidents outside the scope of employment. The Employer shall not provide legal representation to a unit member regarding a criminal investigation beyond the point when a formal charging document is filed against the unit member.
Section E.  The County will provide legal counsel from a list of private criminal defense counsel. The attorneys on the list will be jointly selected by the FOP and the Employer. Either party may remove any attorney from the list at any time, for any reason. When the need for criminal defense counsel arises, the FOP will select an attorney from the list to represent the unit member regarding that particular criminal investigation. The FOP will inform the Employer of the selection of an attorney from the list.  The County will pay the reasonable costs and expenses of an attorney selected from the agreed upon list regarding the pre-charge representation of the unit member in that case.
Section F.  If the unit member is indicted or otherwise formally charged with a criminal offense (other than a non-incarcerable motor vehicle violation) for conduct occurring within the scope of employment, the Employer shall reimburse the employee for the reasonable cost of his/her legal defense, including appeals, if the member is found not guilty, the charges are dismissed by the court, or the prosecutor enters “nolle prosequi.” The employer shall have no obligation to reimburse unit members if the unit member receives probation before judgment, enters a plea of guilty or nolo contendere, or is found guilty.
Section G.  If the unit member receives no more than a stet as a result of the criminal charges, the Employer shall reimburse the employee for the reasonable cost of his/her legal defense, excluding appeals. If prosecution is later resumed as a result of a violation of the stet conditions, and if the unit member subsequently receives probation before judgment, enters a plea of guilty or nolo contendere, or is found guilty, the unit member will be obligated to reimburse the County for the monies previously paid in reimbursement of the unit member’s legal defense costs.
Section H.  Unit members shall utilize the following procedures for obtaining payment or reimbursement from the Employer.
1.      The unit member shall apply for payment or reimbursement to Risk Management in a form acceptable to Risk Management and the FOP.
2.      Upon receipt of a copy of the application from Risk Management, the County Attorney shall review the application for reasonableness of claimed fees and costs. The County Attorney shall forward his/her recommendations with respect to the reasonableness of the amount claimed to Risk Management, which will forward these recommendations to the employee.
3.      If payment of the amount claimed is recommended by the County Attorney, Risk Management will pay the attorney or reimburse the employee.
4.      If the payment is not recommended or the amount claimed is reduced by the County Attorney, the unit member, within ten working days after receipt of the recommendations, may apply for reconsideration by the Employer’s Self-Insurance Panel. The Panel’s decision regarding payment or reimbursement of claimed fees and costs shall be final and non-grievable.
 
Article 65   Automatic Vehicle Locator
Section A.  Automatic Vehicle Locator.  The Automatic Vehicle Locator (AVL) is a system which allows the ECC to identify the location of police vehicles which have been equipped with fixed mount computers. This is a critical officer safety tool and will greatly enhance the safety of employees who have fixed mount computers. Employees who use “bag units” (portable computers) rather than fixed mount computers will not be required to connect to the AVL system during the term of this contract.  [Side Letter: AVL data is retained for 120 days.]

Section  B   Operation.  The AVL system does not report and store vehicle locator data when the fixed mount computer is turned off. Employees assigned vehicles equipped with fixed mount computers are not required to have their computers turned on when they are not on duty. 
Section C.   Use of AVL Data
1.      AVL data will not be used in, or as a basis for any disciplinary action against an employee.
2.      AVL data will not be used in any internal investigation or administrative hearing board proceeding.   
Section D.  MPIA.  The County agrees that it will deny all Maryland Public Information Act (MIPA) requests for stored AVL data on the movements and location of vehicles assigned to unit members until and unless a point is reached where court decisions establish that AVL data is public information subject to release under the MPIA. The County will defend its denials of MPIA requests for stored AVL data in the trial courts, and will continue to defend these denials in trial courts until and unless court decisions establish that AVL data is not confidential information.  The County may, where appropriate, seek appellate review of court decisions ordering the release of AVL data, but is not required to do so.  If the county chooses not to appeal, the employee shall have the right, as allowed by the Court, to continue the appeal at the employee’s own expense.

Section E.  Summonses.  The County agrees that it will seek court protection from any subpoena or summons seeking stored AVL data on the movements and location of vehicles assigned to unit members, except for subpoenas issued by a grand jury, or a State or federal prosecutor. The County will seek protection from subpoenas and summonses in the trial courts, until and unless a point is reached where court decisions establish that AVL data is not confidential information.  The County may, where appropriate, seek appellate review of court decisions ordering the release of AVL data, but the county is not required to do so.  If the county chooses not to appeal, the employee shall have the right, as allowed by the court, to continue the appeal at the employee’s own expense.
Section F.  Notice to the FOP.   Unless prohibited by court order, the employer shall notify the FOP upon receipt of a request for AVL data, including, but not limited to, an MPIA request, a subpoena, summons, or court order.
Article 66
Reserved
Article 67   External Review
The parties agree to continue studying, during the term of this contract, their respective proposals for the creation of an external review system for the consideration of external complaints against police officers.  The parties have identified a number of complex issues regarding the relationship between an external review process and the LEOBR, the MPIA, the Open Meetings Act, and the due process rights of the participants, which issues need to be resolved before an external review system can be adopted.  
The County is also concerned about the fiscal costs of implementing an external review system during the term of the agreement.  For these reasons, the parties agree to defer further bargaining over the adoption of an external review system until November 2003.  
