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June 28, 2003
Councilmember Marilyn Praisner, Chair
Management and Fiscal Policy Committee
 
Councilmember Howard Denis, Lead, Personnel Issues
Management and Fiscal Policy Committee
 
Councilmember Phil Andrews
Management and Fiscal Policy Committee
Montgomery County Council
100 Maryland Avenue
Rockville, MD 20850
 
Dear Councilmembers Praisner, Denis and Andrews:
             This is in reply to the June 6 memorandum from Mrs. Praisner and Mr. Denis asking for our comments concerning council review of contracts. Thank you for seeking our views in this important matter.
            While it is your intent to review all County bargaining laws, I can only speak to the Police Labor Relations Law.  This statute is the first, and therefore, the oldest County collective bargaining statute.  It was enacted in 1982 and is the result of a citizen initiative approved by the voters in the election of 1980.  
            Because the law is a citizen initiative, passed over the objections of the then-political establishment, I accord special weight (and reverence) to the enabling statute.  We also appreciate the good faith of the 1982 Council in responding to the will of the citizens.  
            It was in the context of deteriorated labor-management relations and high emotions that had adversely impacted upon police services that the former Council drafted public policy to guide the process.  The policy must never be reduced to hollow language.     
It is the public policy of this county, pursuant to charter section 510, enacted as a result of citizen initiative, and purpose of this article to promote a harmonious, peaceful and cooperative relationship between the county government and its police employees and to protect the public by assuring, at all times, the responsive, orderly and efficient operation of the police department. Since unresolved disputes in the police service are injurious to the public and to police employees as well, adequate means should be provided for preventing such unresolved disputes and for resolving them when they occur. To that end, it is in the public interest that police employees have the opportunity to bargain collectively over wages, hours, and other terms and conditions of employment through a representative of their choice or to refrain therefrom; and that any collective bargaining between the county government and a representative of those police 
employees be done in good faith with no interference with the orderly process of government and furthermore, that agreements reached through collective bargaining be implemented.
It is also recognized, however, that police employee organizations and the county government each possess substantial means by which they may initiate actions regarding the wages, hours and working conditions of employees.  Consequently, in order to preserve an appropriate balance between labor and management in the police service, the council hereby declares that once a representative has been voluntarily selected, collective bargaining shall be utilized in place of, but not in addition to, existing means of initiating governmental action as to those subjects which are defined as appropriate for collective bargaining in this article. 
[Emphasis Added.]
            This public policy favors Council implementation of agreements by all parties, including Council.  
            The process is detailed and, as has been said many times before, products of the process (contracts) cannot be taken apart piecemeal without destroying it.  Council is an important player in the process, but unfortunately, does not participate until the final stage.  We always seek Council restraint in the spirit of the Charter, law, and process.  Mr. Denis has been an articulate and consistent champion of public policy and the bargaining process.   
            We understand Council's concern for timeframes affecting its ability to perform its functions.  Presumably, it is only the date of submission of a contract to Council that is of primary importance to Council. The impact of any change in that submission date is a matter for the other two parties, i.e., FOP 35 and the county executive.
The timeframes established by law are created around the County's budget process.  These timeframes can be divided into two parts: (1) Bargaining and Impasse, and (2) Council Review.  
The chart below separates the bargaining timeline by bargaining and Council function.  (Bold shows Council time constraints.) 
November 1, 2003                Negotiations Begin  (PLRA §33-80(d))
November 10, 2003              Parties Must Select Arbitrator In Event of
                                             Subsequent Impasse   (PLRA §33-81(a))
January 20, 2004                   Negotiations Formally End (Statutory
   Impasse) (PLRA §33-81(b))      
 
January 20 to                         Arbitrator Must Be Available 
February 1, 2004                   (PLRA §33-81(a))
                                              Mediation -> Bona Fide Impasse -> Arbitration
 February 1, 2004                 Resolution Must Be Completed if 
  Impasse Was Reached (PLRA §33-81(b) 
  Time limit May Be Waived -- §33-80(d))
March 15, 2004              County Executive Submits Budget to
                                             Council.  (Charter §303)
  Contract Provisions Requiring Funding or Law     
  Changes Submitted to Council With Budget.
April  2004                           Council Hearings on Operating Budget 
  (No sooner than thin 21 days after receipt of
  recommended budget. - Charter §304.)
April 2004  (approx.)           Provisions Requiring An Appropriation of
                                    Funds or Change In Law Go to Council 
                                             MFP Committee. (Council Procedure.) 
May 1, 2004                     Full Council Must Indicate Intent to Accept
  or Reject Contract (Straw Vote) 
  (PLRA §33-80(g)) 
May 10, 2004                In Event Council Rejects, Results of 
                                             Subsequent Negotiations or Impasse   
                                             Procedure forwarded to Council 
  (PLRA §33-80(g))
June 1, 2004                        Council Must Approve New Budget (Charter §305)
June 30, 2004                      Prior Contract Expires 
  (PLRA §33-80(e) & CBA)
                                             Council Must Set Tax Rates to Fund Budget 
                                             (Charter §305)
                        July 1, 2004                           New Contract Becomes Effective 
                                                        (PLRA §33-80(e) & CBA)
 
We agree with the executive's reasoning for not changing either the commencement or impasse dates.   We strongly disagree that a mandatory "closing off the [date of ] submission of new proposals as early as December 1st" is appropriate.  This appears to be nothing less than a self-serving, opportunistic suggestion that has absolutely noting to do with either Council's concerns or submission of contracts to Council.  Indeed, whether the cut-off date for new proposals is November 1 or January 20, is irrelevant to when the contract is submitted to Council.  
The date of submission for new items traditionally has been addressed through ground rules. In our 22-year history of bargaining, the cutoff date has been at issue only twice. Once in 1983 when the County submitted a new issue to arbitration without due process to Lodge 35, and again in 2003 when the County violated ground rules and submitted late proposals.  
 If Council intends to go beyond the scope of its expressed concerns, we oppose a mandatory proposal submission date sooner than January 3.  Should Council decide to go this far, we would support a due process provision that no new issue may be submitted after statutory impasse.  
Since the executive raised the issue, we point out that a major frustration in the bargaining process is County delay in responding to economic issues prior to mid-December or even January.  During 2000-01 bargaining, the executive did not present the FOP with a pay proposal until January 11, 2001, some 42 days after December 1.  In  2003, it was not until after the January 20 impasse date that the executive first responded to our pay demand. Perhaps this was their bargaining strategy, but it was damaging to good-faith dealing and has forever altered our strategy for dealing with the executive.  The executive used mediation as leverage to prevail at arbitration, not to reach agreement.  Their first, belated, response to our reasonable demand was their final offer.  Never did we have an opportunity to "bargain" wages. Instead, we arbitrated wages.   
Again, if Council is to go beyond the scope of its concern, we suggest penalties for refusal (by either party) to bargain in good faith.  These penalties should be relative to the impact they have on each respective party and severe enough to serve as a deterrent.      
At the same time the executive argues for an unreasonable deadline for submission of new proposals, he was pursuing a proposal that would leave open his own opportunity to submit new proposals throughout the term of the July 1, 2003 – June 30, 2004 contract. That issue is presently in litigation. 
Our reasons for opposing mandatory submission of proposals are numerous, albeit outside the scope of your immediate concerns. Should you desire to hear our reasons, we would be pleased to present them.    
The intricacies and details of our bargaining do not involve Council and we would urge careful consideration of them before making changes. We would favor Council observation of our process next fall and winter to allow for first-hand involvement in this complicated process. 
Recently, we went through an unfortunate experience where the majority of Council wanted more time to indicate its intent while we wanted only to preserve our rights under law.  I think both Council and FOP 35 appreciated each other's concerns, but Council did what it thought it had to do and we responded as best we could within the process.  Fortunately, we worked it out, and I suggest that the resolution reached is the silver lining in the cloud. We can turn this experience into our mutual advantage to resolve the instant issue. 
Digressing to the point of "community" involvement in the process, and understanding the issue raised during 2002 budget hearings, we have serious concerns about taxpayer organizations that do not represent the community at-large, picking apart collective bargaining agreements to which they were not party.  It is for exactly the same reasons that we oppose Council dissection of agreements that we object to others' suggestions that if X is shaved here and Y there, a CBA would be a better product.  That is diametrically in opposition to bargaining dynamics.  We should have the right, as the voters established in 1980, to bargain with our employer.  To expect us to extend this process to defending single issues without examination of the whole defeats the purpose of the referendum and is destructive to process.   
The voters have, through charter and statute, delegated the responsibility of balancing and protecting the concerns of employees and taxpayers alike, to an independent, experienced labor arbitrator who decides according to strict legislative standards.  The statute recognizes Council's legislative role in process while encouraging legislative approval. 
In contrast to community interest groups, Councilmembers are elected to office to represent all of the community and delegated responsibility to discharge its charter duties.  Similarly, FOP Lodge 35 has been elected as the sole and exclusive representative of the bargaining unit.  Both Council and FOP 35 officials are accountable for their actions.  These are important distinctions.  
If more community involvement is consistent with the Charter (it is prohibited by current law, §33-81(b)(4)), perhaps, the process should be open to outside parties with the requirement that any outside party who wishes to participate must (1) attend all negotiation and arbitration sessions; (2) be bound by certain rules of conduct; and (3) be given a fixed amount of time to present views at both negotiations and arbitration, and be subject to cross-examination and rebuttal prior to final arguments.  Further, we would suggest that such party pay its own expenses for arbitration just as the Employer and FOP 35 must do.  We have no objection under these conditions. 
It is quite easy to sit on the sidelines and take potshots at the final product, but it is considerably more difficult to defend one's position in light of all the facts.  Such is the essence of due process.     
The lesson learned this year is that there may be times when Council requires more time to take a "straw vote."  While I would urge Council to look at each contract separately and on its own merits and circumstances unique to the specific bargaining unit, and not be swayed to hold one hostage to another, it is recognized that special circumstances may present.  The solution, I suggest, is that Council must, if reasonably possible, indicate its intent to accept or reject by May 1.  However, by six affirmative votes, Council may, by May 1, indicate an intent to delay to not later than May 15, thereby automatically extending the statutory dates for commencement of extended bargaining by the same number of days as created by the delay. Thereafter, the results of extended bargaining shall be presented to Council not later than 10 days after commencement of such bargaining.  (Prior enactment of this provision would have avoided the dispute we had last May.)
It is with trepidation that I raise issues resulting from recent experience; however, it is only fair to Council and process that I do. Should the statute either establish or affirm a judicial or administrative remedy for its failure to comply with the bargaining law?  Should the Permanent Umpire be vested with authority to direct Council in its obligations and to fashion appropriate and fair remedies?  In the absence of administrative remedies, judicial remedies, e.g., writs of mandamus, are a party's only recourse – is this preferable to a fair administrative remedy?  Conversely, should the law divest the Permanent Umpire of any authority over Council if it doesn't already, thereby, avoiding any claim of failure to exhaust administrative remedies?     
 Furthermore, in the interest of timely review by Council, it would be efficient to deter any county executive from "[d]irectly or indirectly opposing the appropriation of funds or the enactment of legislation by the county council to implement an agreement reached between the employer and the certified representative pursuant to th[e law.]"  Bad faith actions interfere with, and delay process.  Obviously, the first avenue of defense would be deterrence by making direct or indirect opposition by the county executive or any other executive official a misdemeanor, punishable by fine and imprisonment, under County law.   
A secondary means would be to make it an official duty for Councilmembers to report any violation on the part of the executive to the Permanent Umpire and to charge the Umpire with responsibilities to provide the union with notice of the alleged violation and to investigate the allegation.  We strongly support these measures.      
It is questioned whether multi-year contracts are subject to the "straw vote" process beyond the first year. Our contract provides for a reopener as protection against such legal deficiency, however, it may be appropriate to address this issue now.  We would urge you to do so.     
We oppose any penalties being imposed upon us for the employer's failure to transmit an agreement to Council.  We have no control over this duty.  While we have no particular objection to the form of the contract the employer submits to you as long as we have a signed contract in normal print (without bold, strikeout, underlining, bracketing, etc.) for distribution to our members by June 1, we question the necessity for legislative editing on issues that are not before Council for either appropriation of funds or change in law.            
Penultimately, current law requires that we agree upon an arbitrator (impasse neutral) by November 10.  If we cannot agree, the selection is made through the American Arbitration Association.  This gives us only 10 days to select an arbitrator either through agreement the AAA process.  This time restriction is unreasonable for two reasons.  First, arbitrators schedule many months in advance and second, by the time the parties realize they cannot agree upon an available arbitrator and invoke the AAA process, the November 10 deadline has long passed.  We suggest that the law be changed to require agreement upon an arbitrator by September 10, subject to disqualification by either party if a successful challenge is filed under Section 33-79.  In the event of successful challenge, the November 10 date would apply.  
This additional 61 days at the start of the process does not require substantial effort by either party and makes it more likely that arbitration can be concluded on or about the statutory date of February 1.  Unlike the County's proposed cutoff date for submission of new proposals, this change directly addresses Council's concern.  
Finally, the statute provides that we establish our own ratification procedure.  In the few (1996 and 1998) years that we have had ratified agreements, this has not been a problem.  Arbitrated contracts do not require ratification.  As presented, supra, reopeners may not be subject to the statutory process.  
  In conclusion, bargaining commences by November 1 and concludes in early February. The budget is submitted to Council by March 15.  These timeframes track the budget process.  Efficiencies can be built into the process through thorough Council appreciation for the process and its role; earlier selection of an impasse neutral; community involvement (if desired) but only through due process; deterring the Employer from opposing Council approval; and allowing Council flexibility with full respect for the rights and interests of the union and its members.    
On behalf of the members of Lodge 35, I thank you for soliciting our views about this most important process.  I am available to provide support for our assertions and positions and to assist Council in any way possible.
 
                                                         Sincerely,
                                                                         signed      
                                                                       Walter E. Bader
                                                                       President 
 
 
  Prior to Charter change was March 1.
  Prior to legislative change was April 25.  This reduced extended bargaining by 5 days.  
